Introduction
A decision of any court in Ethiopia today can be reviewed by the Cassation Division of the Federal Supreme Court (hereinafter the Cassation Division) if it manifests a prima facie case for basic error of law and if it is a final decision and is filed within the time limit * 1 . This article examines the scope of the Cassation Division's power, i.e., whether there is a legal basis for the Cassation Division to review cases settled by state courts in accordance with state laws; if there is a legal backing for such judicial exercise, and whether it is objectionable in principle as well as for pragmatic reasons.
The Cassation Division claims that the practice of cassation over cassation is in conformity with the letter and spirit of the rules defining its jurisdiction. However, the article takes an issue with this practice and argues that Ethiopia ought to preclude its Cassation Division from having cassation over cassation Lecturer in Law, Faculty of Law, Addis Ababa University 1 The Federal Constitution of Ethiopia, 1994, Article 83/1, Proc. No. 1 Fed. Neg. Gaz., Year 1 no 1. A final decision means final determination ending entire case in court and leaving nothing further to be done therein except the carrying into effect of such determination by operation of law; one which ends the litigation on merits and leaves nothing for the court to do but execute the judgment. The purpose of the final decision requirement is to disallow any review from any decision which is "tentative, informal or incomplete" So long as matters remain open, unfinished or incon clusive, there is no final decision and there fore non-appeal able since that decision will not adjudicate the rights of the parties. Some decisions on interlocutory matters, however, have the effect of disposing the whole mat ter because a ruling can refer to final determination of collateral matter, distinct from general subject of litigation, but settling rights of parties to particular issue. A.R. Sedler said: if the effect of a decision is "to adjudicate the rights of the parties in the controversy, the decision constitutes final and is appealable, notwithstanding that some thing more remains to be done. Another meaning given to the words "final decision" is the exhaustion of appeal available to a given case, meaning "the completion of appeal(s) at the disposal of a given applicant in a given legal system. Thus, a decision constitutes a final judgment where the decision itself finally disposes of the case or/and the decision has completed the possible appeal (s). St. Paul Minn, "Words and Phrases," (Vol. 16A) (West Publishing., 1959) at 210. Samuel Fucherou, "The Organs of Soviet Administration of Justice: Their History and Operation," (Lei den Co., 1979) at 2.
for, inter alia, disallowing double cassation would not frustrate the aim of attaining uniform interpretation and application of laws. This option would also be less costly and tends to respect the semi-sovereign power of the re gional states 2 . The writer synthesizes the relevant literature, background documents, legal provisions and practice of the Cassation Division as well as the lived experience of other countries, based on which a conclusion follows.
Overview
The power of the Cassation Division to review final decisions of any federal court is not controversial. 3 However, whether the power of the Cassation Division to review final decisions of regional courts is backed by legal authority is less clear and invites debate. The power of the Cassation Divi sion in considering a second cassation is not immune from such controversy either. Here, it is aimed to address the ramifications of the question: is the Cassation Division authorized to review final decision on matters assigned to 2 As per Article 47 of the present Ethiopian Constitution, there are 9 regional states each has its own three tiers of courts. In addition, there are two cities, with their own two levels of courts namely, Addis Ababa and Dire Dawa, administered by the Federal Government. Final decisions flow from all these courts including the federal courts as well as from military courts to the Cassation Division. Cases can flow to the same from the Appellate Court of Municipal Courts; see the Revised Addis Ababa City Admini stration Charter, 2003, Proc., No. 311, Fed. Nega., Gaz, Year 9 The Oromia Supreme Court renders deci sions while exercising the jurisdiction of the Federal High Court and then used to review those decisions in cassation there and then. In addition to undue advantage mentioned above, review of federal matter in state cassation is contrary to the law as the cass ation power of the Federal Supreme court is not given to state courts via delegation; it also creates unnecessary issue of compensa tory budget.
the regional courts and what about the power of cassation over cassation? 4 Two possible opposing arguments can be envisaged 5 . The first argument is that the practice of the Cassation Division is not in congruity with the law; and that this division does not have the power to decide cases relating to re gional matters nor does it have the power of cassation over cassation on such matters. The Cassation Division may, for this strand of thought, rightly review cases decided by state supreme and high courts on federal matters delegated to them. This view appeals to the current structure of state and that of courts in Ethiopia and therefore the corresponding horizontal distribution of power between the center and the periphery. The other position is that the practice of the division is in conformity with the spirit and the closer reading of the law defining its jurisdiction. The two positions are examined in the two sections that follow.
Against Federal Review
The argument aspiring to preclude the Cassation Division from reviewing final decisions of state courts on state matters insists that Article 80[3(a)] of the FDRE Constitution must be read taking its spirit into account. For this constitutional clause suffers from over generalization, the argument goes, it must be qualified to read: the Cassation Division has a power of cassation over any final court decision relating to Federal matters. This Constitution envisages a federal state structure; it also sets out a dual court system. Accordingly, the regions do have their own separate tiers of courts. These regional courts have certain jurisdiction over some matters; over these 4 The term 'cassation' comes from the French verb 'Casser' and its literal meaning is to "quash the force and validity of a judgment. 65-82. 5 See infra note no 9. The argument against federal review of state matters has been raised in some Cassation Division cases on the ground of lack of jurisdiction; but such argument has not been forcefully pursued either by academics and practicing lawyers. matters, they must have a final say; the federal courts must not review, be it by way of appeal or cassation, over matters squarely falling within the ambit of state courts.
Nevertheless, the structure of a state does not necessarily show the structure of the court in that state and the Ethiopian Federal State has organized a modified form of dual court structure. Nwabueze stated: "if the federal principle were to be strictly applied one would expect a dual system to be established in a federation, one set of courts to apply and interpret the law of the central government, and other to apply and interpret the law of each state" 6 . Since this is not always the case, the assertion that there is a direct correlation between the court structure and that of the state may not always be correct. Thus, it will not be illogical to say that a federal state may or may not establish a federal court structure.
In Germany, for instance, there is no system of dual courts of the federation and the Lander 7 . The same is true for Canada, since there is an indication that appeal is lodged to the Supreme Court only from provincial courts 8 . Therefore, a federal state may adhere either to the dual court structure where each of the units, on the one hand, and the federal government, on the other, has its own stratified court structure or to the establishment of only a su preme court for the central government and other courts of the units which are independent by themselves but dependent in relation to the jurisdiction of the national supreme court. The dual court system is best characterized by the existence not only of a federal supreme court but also subordinate federal courts.
Besides, this line of argument has other reasons, which essentially center on the ground of constitutionality. One is that Article 50(2) of the current Ethiopian Constitution, inter alias, states that "the Federal Government is composed of the executive, the legislative and judiciary; the latter organ specifically the Cassation Division of the Federal Supreme Court contravenes this constitutional provision by reviewing disputes of purely regional nature". In other words, following a federal court structure in the country, the states do have their own separate tiers of courts with certain jurisdiction over some matters which could be identified by way of inferences; over these matters, regional courts must have a final say; and the federal courts must not review, be it by way of appeal or cassation, over matters squarely falling within the ambit of state courts. Therefore, this argument urges us to read the words "...any court..." in Art 80(3, a) of the present Constitution as "any federal court or any other court rendering a final decision on federal matters." Sec ondly, this action of the Cassation Division also violates another constitu tional stipulation, that is, Article 80(2), which states that state supreme courts shall have the final judicial power over state matters. Since the action of the Cassation Division distorts the system of courts envisaged by the Constitution, the division should reject any petition relating to a matter as signed to state courts on the ground of lack of authority. 9
Another The argument in favor of federal review of state matters by cassation is not without merit. Seen from the point of view of the Cassation Division, it less ens its burden since several petitions come from regions 11 , and since the ar gument under consideration requests the division to reject these applications for lack of jurisdiction. A petition for cassation has to be first examined by three judges of the Federal Supreme Court 12 . These judges have to go through the petition of the applicant wherein she must indicate as to why she alleges that the decision of the lower court contains a basic error of law 13 . These judges are also expected to go through copies of the contested final decision and through decisions of some other lower court, if any 13 14 It is only after having gone through all of these documents and having summarized the facts of the case and having identified the possible issues that the three judges are expected to respond either positively or negatively. It is needless to mention that this process requires money, energy and above all precious judicial time.
From the point of view of a respondent, this view is advantageous too for it minimizes cost and inconvenience and gives him/her an opportunity to insist on execution of the final decision 15 . Lastly, this view assigns a final say to the regional states over their affairs. For these reasons, the author suggests that the authority of the Cassation Division should be limited to the powers that was accorded to the Cassation Division of the Central Supreme Court of Ethiopia, i.e., between January 11 th 1993 and 15 th February 1996; The Divi sion had the power to review matters of the Central Government or cases that raised the concern of the Central Government. In particular, the Division could examine, among others, final decisions of the National If we assume X lives in the remotest part of the country, she would experience inconven iences since she might be required to come to Addis Ababa where the Cassation Divi sion sits unless, in some cases, the Cassation Division conducts a hearing through a video conferencing. Still in the latter case, the respondent has to come to the seat of the Regional Supreme Court to be access the technology.
concerning regional cases. 16 (emphasis added)
For Federal Review
The other position on the issue at hand is that the Cassation Division has the power to review any final court decision, be it on federal or regional matters. Although Article 80[3(b)] of the FDRE Constitution and some regional proclamations 17 envisage the establishment of a cassation division within the supreme courts of each state, some states such as the Amhara National Re gional State and the Somali State have not established such a division. De spite this, some regional supreme courts do have first instance jurisdiction.
The Amhara National Regional State Supreme Court, for example, does have first instance jurisdiction, inter alia, over offenses for which officials of the regional government are held liable in connection with their official responsibility 18 . Assuming that the corresponding civil litigation is supposed to take place in the regional state supreme court and if we insist on the idea that the Cassation Division should not have any review power over regional matters, in the absence of a functional cassation division in the regions with a su preme court possessing original jurisdiction, then the right of citizens in such regions to seek for review of their cases would be prejudiced. In this context, it is thus plausible to hold that, at least for the time being, the Cassation Di vision should have some review power on state matters 19 .
Some also say that since a federal system is a new experience to Ethiopia and because the regions do not have a well-developed judiciary, it is judicious to confer on the Cassation Division the power to review state matters 20 . How ever, the capacity and the competence of the state courts cannot be in princi ple justify cassation at the center. Reference to the Minutes of the Constitutional Assembly reinforces this line of argument. Initially, the Committee, assigned to work on matters related to the structure and organization of courts had come came up with a sub-article, which only conferred cassation power upon the Federal Supreme Court, without conferring similar power upon state supreme courts. Later on, how ever, the Committee proposed that a similar power be accorded to State Su preme Courts: 23
The Committee assigned to work on the structure and powers of courts formulated The third factor the framers had in mind was the need to have a uniform in terpretation of laws throughout the country 28 :
...The wisdom of and necessity of having a cassation division within the Federal Supreme Court is to accomplish the goal of having a uniform interpretation of laws-federal or regional-throughout the country. To this end, any final court decision in this country shall be reviewed by the Federal Cassation Division provided it contains a fundamental error of law.
This third rational for the existence of double cassation should be partly true since Ethiopia has adopted a federal form of state and since federalism is believed to promote unity in diversity. It appears that the essence of the pre amble of the Constitution is that communities in this country are the same in some respects and are distinct in some other respects. In the latter cases, dis tinctiveness shall be maintained, among others, via law making and interpre tation. It is not desired that homogeneity shall be expected in areas where diversity is expected. Consequently, each state is expected to promulgate its own law in line with its cultural values.
The words "to have a uniform interpretation of laws throughout the country" in the minutes cited above are so inapt that they might contribute to the sup pression of the diversity, which will inevitably be reflected in various re gional laws. Hence, given the ideals of the present Constitution of Ethiopia, by way of review in cassation, it is not desirable to promote the uniform con struction and application of law throughout the federation. A regional cass ation may be expected to bring about uniform and correct construction of re gional laws while the federal cassation should be there to promote uniform interpretation of federal laws. Switzerland, USA and Argentina have, in their respective national supreme courts, an extraordinary appeal that is limited to 27
27 Id 1 28 Id the interpretation of federal rules and whose purpose is to achieve and main tain uniform application of federal laws 29 .
As the law stands, there is cassation over cassation on matters falling within the ambit of state courts where a given state has in fact established review in cassation. On the other hand, where a given regional supreme court does not have a cassation division in place, there is only one cassation. In relation to federal matters, there is and should be a single cassation. This is a proper ap preciation of the intention of the framers which can also be substantiated by closer scrutiny of the provisions relating to the cassation powers of the Ethio pian Federal Supreme Court. The framers of the present Ethiopian Constitu tion claimed to have chosen the larger societal goal behind the institution of cassation at the federal level at the expense of the cost of proceedings and judicial autonomy of the regional states. Thus, the arguments advanced against the review of state matters in federal cassation should not be seen as arguments lex lata (based on the law as it currently is) but arguments de lege ferenda (the law as it ought to be).
Towards Legislative Amendment
As the law stands, the Cassation Division has the power to review final decisions not only on federal matters but also on state matters 30 . It is thus the conclusion of the previous part of this article that the Cassation Division, as the law describing its jurisdiction stands, possesses the power to handle any justiceable matter disposed by any court in a country on the proviso that such decision is final and contains basic error of law. The parallel court system thus converges at the apex; Ethiopia has established semi-centralized judicial system. The Ethiopian present court structure therefore depicts a unique Various undesirable consequences may follow from the existence of cass ation over cassation in addition to the pitfalls of a single cassation at the cen ter on state matters: delay, inconvenience and expense given the size of the country and the different working languages of state courts, court congestion and the tendency of judicial centralization. 32 As an illustration, in one case, the disputants were spouses 33 . Upon the dissolution of their marriage, family arbitrators decided that the respondent should take two-thirds of the common property since the applicant had committed bigamy. The dispute arose in Eastern Welega (in Oromia State). The applicant lodged his appeal in a Wereda Court (the lowest court), then in a zonal court, and again in the Oromia Supreme Court followed by petition for cassation in the Cassation Division of the same and finally in the Federal Supreme Court Cassation Di vision. A series of appeals and cassation may also appear in the execution proceedings of the same case. This is objectionable on pragmatic grounds than any commitment to the dual court system.
The legislature has three options. Option one is to maintain the status quo; the Cassation Division keeps on reviewing state supreme court decisions over state matters even if that state has a functioning cassation division. Option two is to preclude the Cassation Division from exercising jurisdiction over regional matters where a given state has, in fact, established a cassation divi sion within its supreme court and to allow the Cassation Division to entertain application relating to regional matters where such state does not have review in cassation. Tn the second alternative, the Cassation Division will cease to entertain application from a given state matters when the latter establishes its own cassation division. The gradual abolition of the review of state court de cision in relation to state affairs is a suspect even with a sun set clause. Tn a country like Ethiopia which is heavily encumbered with a long history of centralization, a gradual relinquishment of authority on the part of the Fed- eral Supreme Court is less convincing. The third option is to take away the power of the Cassation Division over state matters immediately and uncondi tionally. The author would go for the third option. Eliminating review of state matters, on the top of saving cost, energy and above all precious judicial time, would not abort the aim of attaining the uniform and correct interpreta tion of regional laws since the current Constitution itself envisages the estab lishment of review through cassation in the states themselves.
On the top of pragmatic considerations, a desire to respect the semi-sovereign power of the regional states should be mentioned. In a federal state such as Ethiopia, uniform construction and application of laws throughout the country is not expected when it comes to the laws of the units which are ex pected to be applied uniformly only in the concerned state via state cass ations. The current FDRE Constitution has clearly apportioned legislative and executive power to the regional states, and there is no compelling reason to record a reservation when it comes to judicial power. The states should thus be allowed to experiment on judicial power, by allowing them to inter pret and apply the laws issued by their respective state councils. The exis tence of the same political party in several of the regional states at present with its effect of a striking similarity in policy and law in the two planes of the federation should not be a reason for maintaining double cassation.
Conclusion
The Cassation Division, located at the apex of the present court system in Ethiopia, is a judicial unit of last resort. It considers any final court decision over any matter, whether federal or regional and regardless of the tier of the court 34 , provided such decision contains a basic error of law. for, inter alia, disallowing double cassation would not frustrate the aim of attaining uniform interpretation and application of laws. This option would also be less costly and tends to respect the semi-sovereign power of the re gional states 2 . The writer synthesizes the relevant literature, background documents, legal provisions and practice of the Cassation Division as well as the lived experience of other countries, based on which a conclusion follows.
Overview
The power of the Cassation Division to review final decisions of any federal court is not controversial. 3 However, whether the power of the Cassation Division to review final decisions of regional courts is backed by legal authority is less clear and invites debate. The power of the Cassation Divi sion in considering a second cassation is not immune from such controversy either. Here, it is aimed to address the ramifications of the question: is the Cassation Division authorized to review final decision on matters assigned to Two possible opposing arguments can be envisaged 5 . The first argument is that the practice of the Cassation Division is not in congruity with the law; and that this division does not have the power to decide cases relating to re gional matters nor does it have the power of cassation over cassation on such matters. The Cassation Division may, for this strand of thought, rightly review cases decided by state supreme and high courts on federal matters delegated to them. This view appeals to the current structure of state and that of courts in Ethiopia and therefore the corresponding horizontal distribution of power between the center and the periphery. The other position is that the practice of the division is in conformity with the spirit and the closer reading of the law defining its jurisdiction. The two positions are examined in the two sections that follow.
Against Federal Review
Another reason in support of those who oppose federal review of state court decision comes from a combined reading of Article 80 (3 a preme Court the power of cassation over "final decisions of the Regional Su preme Court rendered as a regular division or in its appellate jurisdiction". This stipulation of ancillary legislation may only allow certain inferences. Accordingly, the Federal Supreme Court has cassation power either over: (a) those federal matters decided by a state supreme court in its first instance jurisdiction, i.e., over the jurisdiction of Federal High Court delegated to state supreme court, or (b) those federal matters decided by a state supreme court in its appellate jurisdiction, i.e., on matters falling under the jurisdiction of the Federal First Instance Court yet delegated to the state high courts.
This formulation is not without an antecedent. As per Article 12 (1) The argument in favor of federal review of state matters by cassation is not without merit. Seen from the point of view of the Cassation Division, it less ens its burden since several petitions come from regions 11 , and since the ar gument under consideration requests the division to reject these applications for lack of jurisdiction. A petition for cassation has to be first examined by three judges of the Federal Supreme Court 12 . These judges have to go through the petition of the applicant wherein she must indicate as to why she alleges that the decision of the lower court contains a basic error of law 13 .
11 As the record of the Cassation Division indicates, half of the applications filed since Jan. 1993 came from the regions. Petitions are referred to the Cassation Division after three judges make a prior ruling as to the existence of a basic error of law. Petitions are referred to the Cassation Division only after three judges make a prior ruling as to the existence of basic error of law. These cases are: final decisions of the Federal High Court rendered in its ap pellate jurisdiction; the appellate jurisdiction of the Federal Supreme Court and the Re gional Supreme Court.
These judges are also expected to go through copies of the contested final decision and through decisions of some other lower court, if any 13 14 It is only after having gone through all of these documents and having summarized the facts of the case and having identified the possible issues that the three judges are expected to respond either positively or negatively. It is needless to mention that this process requires money, energy and above all precious judicial time.
For Federal Review
The other position on the issue at hand is that the Cassation Division has the power to review any final court decision, be it on federal or regional matters. Although Article 80[3(b) ] of the FDRE Constitution and some regional proclamations 17 envisage the establishment of a cassation division within the supreme courts of each state, some states such as the Amhara National Re gional State and the Somali State have not established such a division. De spite this, some regional supreme courts do have first instance jurisdiction.
Some also say that since a federal system is a new experience to Ethiopia and because the regions do not have a well-developed judiciary, it is judicious to confer on the Cassation Division the power to review state matters 20 . How ever, the capacity and the competence of the state courts cannot be in princi ple justify cassation at the center. The third factor the framers had in mind was the need to have a uniform in terpretation of laws throughout the country 28 :
Towards Legislative Amendment
As the law stands, the Cassation Division has the power to review final decisions not only on federal matters but also on state matters 30 . It is thus the conclusion of the previous part of this article that the Cassation Division, as the law describing its jurisdiction stands, possesses the power to handle any justiceable matter disposed by any court in a country on the proviso that such decision is final and contains basic error of law. The parallel court system thus converges at the apex; Ethiopia has established semi-centralized judicial system. The Ethiopian present court structure therefore depicts a unique feature: it is not a dual court system (e.g. USA) pure and simple. Nor is it the same as those federal states having only federal supreme courts but without federal subordinate courts (as in Germany). 31 The Ethiopian cassation re gime lies between the two.
Various undesirable consequences may follow from the existence of cass ation over cassation in addition to the pitfalls of a single cassation at the cen ter on state matters: delay, inconvenience and expense given the size of the country and the different working languages of state courts, court congestion and the tendency of judicial centralization. 32 As an illustration, in one case, the disputants were spouses 33 . Upon the dissolution of their marriage, family arbitrators decided that the respondent should take two-thirds of the common property since the applicant had committed bigamy. The dispute arose in Eastern Welega (in Oromia State). The applicant lodged his appeal in a Wereda Court (the lowest court), then in a zonal court, and again in the Oromia Supreme Court followed by petition for cassation in the Cassation Division of the same and finally in the Federal Supreme Court Cassation Di vision. A series of appeals and cassation may also appear in the execution proceedings of the same case. This is objectionable on pragmatic grounds than any commitment to the dual court system.
Conclusion
The Cassation Division, located at the apex of the present court system in Ethiopia, is a judicial unit of last resort. It considers any final court decision over any matter, whether federal or regional and regardless of the tier of the court 34 , provided such decision contains a basic error of law. 
